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Smuttynose Brewing Company & Hayseed Restaurant

ID #18-126 • Operating 32,421± SF Craft Brewery
built in 2013 with Krones/Steinecker 100-HL Brew-
house, a 4,507± SF Restaurant built in 2014 in a retro-
fitted Victorian-era farmhouse, and an unrenovated
2,432± SF 19th century barn • Industrial zoned 14.05±
acre site in country setting • Prime NH Seacoast lo-
cation close to I-95, Routes 101 & 1, and minutes to
Hampton Beach Resort • LEED Gold Certified De-
velopment • Ample paved parking • Served by a full
complement of public utilities • One of the most highly
regarded craft breweries in the Northeast!

NH Lic.
#2279

A U C T I O N E E R S
James R. St. Jean

(603) 734-4348 . www.jsjauctions.com

Please call or visit our website for more information,
bidder's packet, and appointment to inspect property

PUBLIC AUCTION

★★★★★ ★★★★★ ★★★★★ Business Opportunity to Purchase an Ongoing Enterprise ★★★★★ ★★★★★ ★★★★★

SALE INCLUDES ALL REAL, PERSONAL, AND INTELLECTUAL PROPERTY, MACHINERY, EQUIPMENT, AND ALL
BUSINESS ASSETS OF SMUTTYNOSE BREWERY WHICH ARE SUBJECT TO MORTGAGEE’S SECURITY INTEREST
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Please call or visit our website for more information, bidder's packet & appointment to inspect property

REAL ESTATE ASSESSMENT & TAX DATA: Mortgage Ref:
Rockingham County Registry of Deeds Book 5343, Page 001
and Security Agreement dated May 11, 2005. Tax Map 122,
Lot 1-2. Assessed value: $6,980,700. 2017 taxes: $114,274.

PREVIEW: Thursday, February 1 & Thursday, February 15 from
2:00 PM to 4:00 PM (pre-registration required) and by appoint-
ment with auctioneers.

DIRECTIONS: NH Route 101 to exit 13. At end of exit follow
Route 27 east for just over 1 mile to a right onto Towle Farm

Road for .6 mile. Smuttynose will be on your right.

COUNSEL: Sale per order of Mortgagee by its Attor-
neys: Nixon Peabody LLP, Manchester, NH; Daniel W.
Sklar, Esquire.

TERMS: $250,000 deposit by cash, certified check, or
bank check to bid. Closing in 55 days. Purchase Price
shall be paid in cash, certified or bank check, by wire
transfer or funds acceptable to the Bank at the Clos-
ing. Other terms may be announced at time of sale.

TITLE INSURANCE
& LEASEBACK AGREEMENT

AVAILABLE

ABOUT SMUTTYNOSE
■■■■■ Brewing Fine Beers Since 1994
The mission at Smuttynose has remained
the same for all of those years: to brew the
best beer in a way to be proud of. That
includes honoring New England's rich beer-
making history, respecting the environment,
and playing an active role in the community.
Smuttynose Brewing Company produces
and distributes over two dozen different prod-
ucts totaling 35,000 BBL in 2017 (with much
room to grow to it's capacity of 75,000 BBL)
— the most popular which is Finestkind IPA.
■■■■■ The Brewery
The state-of-the-art 32,421± SF energy efficient facility comprised of corpo-
rate offices, production facility, warehouse, profitable retail store, and sampling
bar. With the growth of beer tourism, many come to sample the Smuttynose
products, shop at the retail store, and also visit the adjacent Hayseed Restaurant:
a 95-seat "farm-to-table" restaurant with outdoor seasonal 70-person capacity
beer garden showcasing fine beers brewed at Smuttynose.
■■■■■ On-site Events & Functions
The Towle Farm Campus hosts both public and private events, from large-
scale events such as road races and music festivals to private parties,
weddings, reunions, and corporate events. There is also a 9 hole disc-
golf course on the property.
■■■■■ Brewing Equipment at Smuttynose Features

BREWHOUSE EQUIPMENT
100-HL (85 barrel) Krones 4-vessel Combi-Cube Brewhouse
has the capacity to produce up to 175,000 BBL/year with
the installation of additional fermentation vessels.

AUCTIONEER'S NOTE:
Smuttynose Brewery
continues to brew its
high quality beer and

expects to do so through
the orderly transition

to the new buyer

FERMENTATION/CELLAR EQUIPMENT & CAPACITY
• (8) 275-barrel Mueller Fermenters
• (8) 200-barrel JV Northwest Fermenters
• (1) 60-barrel Mueller Fermenter
• (2) 275-barrel Mueller Bright Beer Tanks
• (2) 200-barrel JV Northwest Bright Beer Tanks
• (1) Westfalia Separator (centrifuge) Model HB-2

BOTTLING LINE EQUIPMENT
The line is capable of filling 300 bottles/minute (bpm), giving
it an annual capacity of approximately 150,000 BBL/year.

• Kosme Monobloc Rinser/Filler
• Kosme Labeler
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Notice of Foreclosure Sale of Real and Personal Property 

 

 













 

 

 

 

 

Notice of Secured Party’s Disposition of Collateral 

 

 



[LETTERHEAD  
OF THE PROVIDENT BANK] 

 
4840-7181-2698.2 
 
 

   
 
 

February __, 2018 
 
VIA CERTIFIED MAIL  
RETURN RECEIPT REQUESTED  
AND FIRST CLASS MAIL 
 
To each of the Persons  
listed on Appendix 1 attached hereto and incorporated herein by reference 
 
Re: NOTICE  

OF FORECLOSURE SALE 
 
 Property for Sale:  Smuttynose Brewing Company  
                                              and Hayseed Restaurant 

                    105 Towle Farm Road, Hampton, NH  03842 
 
Ladies and Gentlemen: 

Reference is made to the following (collectively, the “Security Documents” and each singly, as a 
“Security Document”): 

1. a certain Commercial Mortgage, Security Agreement and Assignment of Leases 
and Rents, dated as of August 3, 2012 (as the same may have been amended, restated, modified 
or supplemented, from  time to time, the “Mortgage”), from SUSTAINABLE ALES, LLC, a 
New Hampshire limited liability company (“Sustainable Ales”) in favor of THE PROVIDENT 
BANK, a Massachusetts savings bank (the “Bank”), which was recorded in the Registry of Deeds 
for Rockingham County, New Hampshire (the “Registry”), in Book 5343, at Page 001 and 
pursuant to which, among other things, Sustainable Ales granted to the Bank a mortgage lien and 
security interest on certain real estate located at 105 Towle Farm Road, Hampton, New 
Hampshire that is more particularly described on Exhibit A attached hereto (the “Land”), 
together with the building and all of the other improvements, fixtures and personal property of 
Sustainable Ales located thereon, all as more particularly described therein (together with the 
Land, hereinafter referred to collectively, the “Real Property”); and 

 
2. a certain Loan and Security Agreement, dated as of May 11, 2005 (as the same 

may have been amended, restated, modified or supplemented, from time to time, the “Loan and 
Security Agreement”), by and between SMUTTYNOSE BREWING COMPANY, INC., a New 
Hampshire corporation (“Smuttynose”) (Sustainable Ales and Smuttynose are hereinafter 
sometimes referred to collectively as the “Borrowers”)  and the Bank, pursuant to which, among 
other things, Smuttynose granted to the Bank a security interest on substantially all of its assets, 
all as more particularly described therein (the “Personal Property”) (the Real Property and the 
Personal Property are hereinafter sometimes referred to collectively as the “Property”).   
 
All capitalized terms not defined herein but defined in the Security Documents shall have the 

meanings given to such terms in the Security Documents, and if not defined in the Security Documents, 
then the meanings given to such terms in the Uniform Commercial Code, as in effect in the State of New 
Hampshire (the “UCC”). 
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As stated in notices, dated as of January 25, 2017 and December 7, 2017, respectively, from the 
Bank to Sustainable Ales, Smuttynose, Portsmouth Brewery, Inc., Peter R. Egelston and 50/52 Market 
Street Realty Trust (collectively, the “Obligors”), the Bank (a) notified the Obligors that certain Events of 
Default have occurred and are continuing under the Loan Documents, and (b) in accordance with the 
applicable provisions of the Loan Documents, declared all indebtedness of the Obligors to the Bank under 
the Loan Documents to be immediately due and payable in full.  As a result thereof, all such indebtedness 
of the Obligors to the Bank under the Loan Documents is now due and payable in full. 

In accordance with the provisions of Section 4.2(d) of the Mortgage, Section 6.2 of the Loan and 
Security Agreement and applicable law (including the provisions of Section 9-611 of the UCC), NOTICE 
IS HEREBY given by the Bank to each of you of the following: 

 
1. Pursuant to the statutory power of sale provided to the Bank in the Mortgage in 

accordance with RSA 479:25 and exercising its rights as a mortgagee and a secured party under 
the Security Documents, the Bank is selling all of the Property to the highest registered bidder at 
a foreclosure sale (the “Foreclosure Sale”) to be conducted the Bank’s auctioneer, James R. St. 
Jean Auctioneers (the “Auctioneer”) at the following date, time and place: 

Date and Time  Place 
Friday, March 9, 2018  
at 2:00 p.m. (prevailing Eastern time)  

105 Towle Farm Road,  
Hampton, NH  03842 

 
and towards that end, is now soliciting bids from prospective bidders.  The Foreclosure Sale will 
be a public disposition (within the meaning of Section 9-610 of the UCC) of all of the Personal 
Property.   

2. To participate as a bidder in this Foreclosure Sale, you must, prior to the 
commencement of the Foreclosure Sale, (a) contact and register with the Auctioneer and (b) 
deliver to the Auctioneer a deposit in the amount of TWO HUNDRED FIFTY THOUSAND 
AND 00/100 DOLLARS ($250,000.00) (the “Deposit”).  The Deposit must be in the form of 
cash, certified check or cashier’s check in U.S. funds, payable to the order of Nixon Peabody LLP 
as escrow agent for the Bank.  For any such registered bidder who does not submit a bid to the 
Bank or whose bid is not accepted by the Bank, such bidder’s Deposit will be returned promptly 
to such bidder after the Foreclosure Sale.  For the registered bidder whose bid is accepted by the 
Bank, such bidder’s Deposit will be credited to the purchase price for the Property.  A record of 
the registered bidders and bidding at the Foreclosure Sale will be maintained by the Auctioneer 
for the exclusive and sole use of the Bank 

3. All of the other terms and conditions of the Foreclosure Sale are more 
particularly described in a bid package (the “Bid Package”) which may be obtained from the 
Auctioneer.  All bids must be submitted to the Auctioneer at the Foreclosure Sale. 

4. If you wish to obtain a Bid Package from the Auctioneer, then please contact the 
Auctioneer as follows:   

James R. St. Jean Auctioneers 
45 Exeter Road 
P.O. Box 400 
Epping, NH 03042 
Attention: Mr. James R. St. Jean 
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                 Telephone No. 603-734-4348 
                  E-Mail: jim@jsjauctions.com 
 

5. The Bank reserves the right to extend, postpone or otherwise cancel this 
Foreclosure Sale at any time. 

6. The Property is being  sold at the Foreclosure Sale strictly on an “AS IS AND 
WHERE IS” BASIS, AND WITHOUT ANY REPRESENTATIONS OR WARRANTIES 
(WHETHER EXPRESSED OR IMPLIED) OF ANY KIND (INCLUDING WITHOUT 
LIMITATION, WITHOUT ANY WARRANTY OF HABITABILITY, WARRANTY OF 
MERCHANTABILITY OR WARRANTY OF FITNESS FOR A PARTICULAR 
PURPOSE) MADE BY THE BANK, THE AUCTIONEER OR ANY OTHER PERSON 
ACTING FOR OR ON BEHALF OF THE BANK OR THE AUCTIONEER AND ALL 
WITHOUT ANY RECOURSE WHATSOEVER AGAINST THE BANK, THE 
AUCTIONEER OR ANY OTHER PERSON ACTING FOR OR ON BEHALF OF THE 
BANK OR THE AUCTIONEER.    

7. NEITHER THE BANK NOR THE AUCTIONEER MAKES ANY 
REPRESENTATIONS WITH RESPECT TO ANY INFORMATION THAT MAY BE 
AVAILABLE ABOUT THE PROPERTY (WHETHER PUBLICLY AVAILABLE OR 
OBTAINED FROM THE BANK, THE AUCTIONEER OR ANOTHER SOURCE), AND 
NEITHER THE BANK NOR THE AUCTIONEER ASSUMES ANY RESPONSIBILITY 
WHATSOEVER FOR THE CONTENTS, ACCURACY, COMPLETENESS OR 
SUFFICIENCY OF ANY INFORMATION ABOUT THE PROPERTY (WHETHER 
PUBLICLY AVAILABLE OR OBTAINED FROM THE BANK, THE AUCTIONEER OR 
ANOTHER SOURCE). 

8. Pursuant to applicable provisions of the UCC, you are entitled to an accounting 
of the proceeds received by the Bank from the Foreclosure Sale.  You may request such an 
accounting by contacting Bonnie K. Bacon, The Provident Bank, 25 Maplewood Avenue, 
Portsmouth, NH 03801 (telephone no. 603-758-1636; facsimile no. 603-758-1635; e-mail: 
bbacon@theprovidentbank.com). 
 

THE PROVIDENT BANK 
 
 
 
By:  _______________________________ 
Name: 
Title: 

Attachments 



 

 

 
LIST OF ADDRESSEES 

 
Appendix 1 

 
No. Name and Address 

1. American Packaging Capital, Inc. 
391 Diablo Road, Suite C 
Danville, CA  94526 

2. Banc of California, N.A. 
18500 Von Karman Avenue, Suite 1100 
Irvine, CA  92612 

3. The Business Finance Authority of New Hampshire 
2 Pillsbury Street, Suite 201 
Concord, NH  03301 

4. Coastal Economic Development Corporation 
4 Merrill Industrial Drive, Box 698 
North Hampton, NH  03862 

5. Corporation Service Company, as Representative 
P.O. Box 2576 
Springfield, IL  62708 

6. General Electric Capital Corporation 
P.O. Box 35701 
Billings, MT  59107 

7. Granite State Economic Development Corporation 
P.O. Box 1491 
Portsmouth, NH  03802 

8. Little Realty Trust 
31 Locust Road 
Ipswich, MA  01938 

9. Portsmouth Brewery, Inc. 
105 Towle Farm Road 
Hampton, NH  03842 

10. Regional Economic Development Center of Southern New Hampshire 
37 Industrial Drive, Suite F2 
Exeter, NH  03833 

11. Susquehanna Commercial Finance, Inc. 
2 Country View Road, Suite 300 
Malvern, PA  19355 

12. TCF Equipment Finance, a division of TCF National Bank 
11100 Wayzata Boulevard, Suite 801 
Minnetonka, MN  55305 

13. Timepayment Corporation 
16 New England Executive Park, Suite 200 
Burlington, MA  01803 

14. U.S. Small Business Administration 
c/o Granite State Economic Development Corporation 
P.O. Box 1491 
Portsmouth, NH  03802 

 

 



 

 

DESCRIPTION OF LAND 
 

Exhibit A 

A certain plot of land with buildings thereon, situated in the Town of Hampton, Rockingham County, 
New Hampshire, bounded and described as follows: 

Beginning at an iron rod set on the northerly sideline of Towle Farm Road, at the southwesterly 
corner of the lot herein conveyed, said lot being shown as "Proposed Lot 2" on a plan entitled, "SI - 
Subdivision Plan, Tax Map 122 - Lot I for Smutrynose Brewery, land of Gregory & Jennifer 
Sancoff, 105 Towle Farm Road, Town of Hampton, State of New Hampshire," dated December 
2007, Revised to 5/13/08, by Ambit Engineering, Inc.; 

thence running North 18° 10' 10" West a distance of one hundred sixty-one and eighty-two hundredths 
(161.82) feet along land of the grantor to an iron rod set; 

thence turning and running North 69° 07' 37" West a distance of two hundred twenty-nine and sixty 
hundredths (229.60) feet along land of the grantor to an iron rod set at land now or formerly of Asset Title 
Holding, Inc.; 

thence turning and running North 00° 18'20" West a distance of three hundred forty-seven and twenty-
seven hundredths (347.27) feet to a stonewall; 

thence turning and running North 80° 12' 50" East a distance of one hundred ten and zero hundredths 
(110.00) feet along a stonewall; 

thence turning and running North 78° 50' 29" East a distance of seven hundred eighty-nine and nine 
hundredths (789.09) feet to a drill hole; 

thence turning and running South 26° 34' 44" East a distance of seven hundred seventeen and eleven 
hundredths (717.11) feet to an iron rod on the northerly side of Towle Farm Road; 

thence turning and running South 88° 22' 35" West a distance of one hundred eighty and twenty-seven 
hundredths (180.27) feet along the northerly sideline of Towle Farm Road to a NH highway bound; 

thence turning and running along the northerly sideline of Towle Farm Road South 85° 24' 51" West a 
distance of three hundred eighty and fifty-three hundredths (380.53) feet to a NH highway bound; and 

thence turning and running South 78° 24' 18" West a distance of three hundred eighty-four and ninety-
three hundredths (384.93) feet along the northerly sideline of Towle Farm Road to an iron rod and the 
point of beginning. 
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_____________________________________________________________________________ 
 

THE PROVIDENT BANK 
______________________________________________________________________________ 

 
TERMS AND CONDITIONS  

OF  
PUBLIC AUCTION 

______________________________________________________________________________ 
 

Place of Foreclosure Sale:   
 

105 Towle Farm Road 
Hampton, NH 

 
Date and Time of Foreclosure Sale:   

 
Friday, March 9, 2018  

at 2:00 p.m. (prevailing Eastern time) 
 

Property to be Sold: 
 

105 Towle Farm Road 
Hampton, NH 

 
THE PROVIDENT BANK, a Massachusetts savings bank (the “Bank”), is conducting a 

foreclosure sale and a public disposition (within the meaning of Section 9-610(c)(1) of the Uniform 
Commercial Code, as enacted and in currently effect in the State of New Hampshire (“UCC”)) (said 
foreclosure sale and public disposition is hereinafter referred to collectively as the “Foreclosure Sale”), 
of certain real estate located at 105 Towle Farm Road, Town of Hampton, Rockingham County, State of 
New Hampshire, together with the building and all of the other improvements and fixtures located thereon 
(collectively, the “Real Property”), and all equipment and other personal property located thereon 
(collectively, the “Personal Property”) (the Real Property and the Personal Property are hereinafter 
sometimes referred to collectively as the “Property”), in each case, which SUSTAINABLE ALES, LLC, 
a New Hampshire limited liability company (“Sustainable Ales”), SMUTTYNOSE BREWING 
COMPANY, INC., a New Hampshire corporation (“Smuttynose”) (Sustainable Ales and Smuttynose are 
hereinafter sometimes referred to collectively as the “Borrowers”) or both have granted a mortgage lien 
and security interests to the Bank (collectively, the “Property”), all as more particularly described in (a) 
that certain Commercial Mortgage, Security Agreement and Assignment of Leases and Rents, dated as of 
August 3, 2012 (as the same may have been amended, restated, modified or supplemented, from  time to 
time, the “Mortgage”), from Sustainable Ales which was recorded in the Rockingham County Registry of 
Deeds (the “Registry”) in Book 5343, at Page 001 and (b) that certain Loan and Security Agreement 
dated as of May 11, 2005 (as the same may have been amended, restated, modified or supplemented, from  
time to time, the “Loan and Security Agreement”) (the Mortgage and the Loan and Security Agreement 
are hereinafter sometimes referred to collectively as the “Security Documents”) by and between 
Smuttynose to the Bank.  The Property is more particularly described in the Security Documents.   

 
1. Date and Place of Foreclosure Sale.  The Foreclosure Sale held at 105 Towle Farm 

Road, Hampton, New Hampshire on March 9, 2018 at 2:00 p.m. (prevailing Eastern time).   
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2. Auctioneer.  The Bank has retained James R. St. Jean Auctioneers, as its auctioneer (the 
“Auctioneer”) for this Foreclosure Sale.  If you have any questions regarding this Foreclosure Sale, or 
would like any additional information, please contact the Auctioneer as follows: 

 
James R. St. Jean Auctioneers 
45 Exeter Road 
P.O. Box 400 
Epping, NH 03042 
Attention: Mr. James R. St. Jean 
                 Telephone No. 603-734-4348 
                  E-Mail: jim@jsjauctions.com 

 
3. Nature of Foreclosure Sale.   Pursuant to the statutory power of sale provided to the 

Bank in the Mortgage in accordance with RSA 479:25 and exercising its rights as the secured party under 
the Security Documents, the Bank will conduct the Foreclosure Sale of all of the Real Property and 
Personal Property.   This Foreclosure Sale is a public disposition (within the meaning of Section 9-610 of 
the UCC) of the Personal Property. 

 
4. Terms of Foreclosure Sale. 

 
a. To participate as a bidder in this Foreclosure Sale, you must, prior to the 

commencement of the Foreclosure Sale, (i) contact and register with the Auctioneer and (ii) 
deliver to the Auctioneer a deposit in the amount of TWO HUNDRED FIFTY THOUSAND 
AND 00/100 DOLLARS ($250,000.00) (the “Deposit”).  The Deposit must be in the form of 
cash, certified check or cashier’s check in U.S. funds, payable to the order of Nixon Peabody LLP 
as escrow agent for the Bank.  For any such registered bidder who does not submit a bid to the 
Bank or whose bid is not accepted by the Bank, such bidder’s Deposit will be returned promptly 
to such bidder after the Auction.  For the registered bidder whose bid is accepted by the Bank (the 
“Successful Bidder”), such bidder’s Deposit will be credited to the purchase price for the 
Property.  A record of the registered bidders and bidding at the Foreclosure Sale will be 
maintained by the Auctioneer for the exclusive and sole use of the Bank.   

 
b. At the conclusion of the Auction, the Successful Bidder will be required to 

complete, execute and deliver to the Bank, on the date of the Auction, a certain Secured Party 
Sale Agreement and Memorandum of Foreclosure Sale, substantially in the form attached hereto 
as Exhibit A and incorporated herein by reference (the “Purchase and Sale Agreement”). 
 

c. Attached hereto as Exhibit B is a Commitment from First American Title 
Insurance Company (the “Title Company”) in favor of the Successful Bidder, pursuant to which 
among other things, the Title Company has agreed to issue to the Successful Bidder a title 
insurance policy with respect to the Real Property, subject to the terms and conditions set forth 
therein. 
 

d. The closing for the sale of the Property (the “Closing”) will occur and be held at 
the law offices of Nixon Peabody LLP, 900 Elm Street, Manchester, New Hampshire at 11:00 
a.m. (prevailing Eastern time) on May 3, 2018 (i.e. fifty-five (55) days after the date of the 
Foreclosure Sale) (as such date may be extended in writing by mutual agreement of the Bank and 
the Successful Bidder, the “Closing Date”). 
 

e. On the Closing Date, the remaining balance of the purchase price shall be paid to 
the Bank in cash or by certified check or other check acceptable to the Bank in U.S. funds.   
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f. The Foreclosure Sale is subject to all of those terms set forth in the notice of 

Foreclosure Sale of Real and Personal Property (the “Notice of Foreclosure Sale”), published in 
the New Hampshire Union Leader on February 9, 2018, February 16, 2018, February 23, 2018 
and March 2, 2018, including, without limitation, the terms set forth below.    
 

g. The Property is being  sold strictly on an “AS IS AND WHERE IS” BASIS, 
AND WITHOUT ANY REPRESENTATIONS OR WARRANTIES (WHETHER 
EXPRESSED OR IMPLIED) OF ANY KIND (INCLUDING WITHOUT LIMITATION, 
WITHOUT ANY WARRANTY OF HABITABILITY, WARRANTY OF 
MERCHANTABILITY OR WARRANTY OF FITNESS FOR A PARTICULAR 
PURPOSE) MADE BY THE BANK, THE AUCTIONEER OR ANY OTHER PERSON 
ACTING FOR OR ON BEHALF OF THE BANK OR THE AUCTIONEER AND ALL 
WITHOUT ANY RECOURSE WHATSOEVER AGAINST THE BANK, THE 
AUCTIONEER OR ANY OTHER PERSON ACTING FOR OR ON BEHALF OF THE 
BANK OR THE AUCTIONEER.   The Bank and its agents and subagents (including the 
Auctioneer), assume no liability for errors or omissions in these Terms and Conditions of 
Foreclosure Sale or in any property listings, advertisements, promotional or publicity statements, 
signs or other materials.  Although information has been obtained from sources deemed reliable, 
neither the Bank nor the Auctioneer makes any guaranties as to the accuracy of the information 
herein contained or in any property listings, advertisements, promotional or publicity statements, 
signs or other materials.  Any information provided to bidders by the Bank and/or the Auctioneer 
is for informational purposes only, and cannot be relied upon for any purpose.  No representations 
or warranties are made regarding any matter, including, without limitation, the accuracy or 
completeness of any information or materials provided or any comments made by the Bank 
and/or the Auctioneer regarding the environmental, structural or mechanical condition of the 
Property.   
 

h. The Successful Bidder shall, at his or her sole cost and expense, pay all real 
estate transfer taxes (including the Bank’s share, if any), whether assessed to the Successful 
Bidder or the Bank.   

 
i. The Foreclosure Sale of the Property shall be without any representations or 

warranties and subject to: (i) prior liens, restrictions, senior encumbrances, tenancies, 
declarations, covenants, recorded or unrecorded leases, utility easements, rights of way whether 
recorded or unrecorded and/or visible on the face of the earth, encumbrances which maintain 
validity at the date of conveyance and any other conditions a title search would reveal; (ii) any 
unpaid taxes or assessments; (iii) any facts which an accurate survey or inspection of the Property 
might show; (iv) any bankruptcy proceedings; (v) all provisions of applicable zoning, subdivision 
and land use regulations; and (vi) any rights of parties in possession, if any.  

 
j. If the Successful Bidder is unwilling or unable (i) to complete, sign and deliver 

the Bank at the conclusion of the Foreclosure Sale, the Purchase and Sale Agreement or (ii) 
consummate the sale of the Property pursuant and subject to the terms and conditions of the 
Purchase and Sale Agreement, then the Bank shall be entitled to retain the Successful Bidder’s 
entire Deposit as damages, in addition to any other rights and remedies that may be available to 
the Bank at law or in equity (including, without limitation, the right of the Bank (i) to sell the 
Property to the next highest registered bidder who is willing to so purchase the Property or (ii) to 
re-advertise and sell the Property, in each case, at the sole and absolute discretion of the Bank).   
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k. The Bank reserves the right to: (i) cancel or continue the Foreclosure Sale to such 
later date as the Bank may deem desirable; (ii) bid on and purchase the Property at the 
Foreclosure Sale; (iii) make multiple and successive bids on its own behalf during the Foreclosure 
Sale; (iv) refuse to qualify a prospective bidder to bid and to refuse to accept the bid of any bidder 
whom the Bank, in its sole discretion, deems unacceptable; (v) reject any and all bids for the 
Property; (vi) sell the Property to the second highest registered bidder without reopening the 
Foreclosure Sale in the event the Successful Bidder fails to execute the Purchase and Sale 
Agreement or fails to close the sale of the Property by the Closing Date; (vii) dispense with the 
reading of the Notice of Foreclosure Sale if prior to the commencement of the Foreclosure Sale, 
each registered bidder is provided with a true and complete copy of the Notice of Foreclosure 
Sale for examination by hand or by conspicuous posting; and (viii) amend or alter the terms of 
Foreclosure Sale stated in this notice by oral or written announcement made at any time before or 
during the Foreclosure Sale.  Such changes or amendments shall be binding on all bidders. 

 
l. The Bank, and its assigns and nominees, reserves the right to bid without making 

the required Deposit or signing a Purchase and Sale Agreement.  In addition, if the Bank, or its 
assigns or nominees, is the highest bidder, then the Bank shall have the right to pay all or any 
portion of the purchase price with a credit against any or all of the indebtedness owed by the 
Borrowers to the Bank.   
 
5. Auction Procedure.  Unless otherwise announced, announcements made on the date of 

the Foreclosure Sale, the Foreclosure Sale will be subject to all printed material.  Method, order of sale 
and bidding increments shall be at the sole discretion of the Auctioneer.  Reopening of tie bids shall be 
determined by the Auctioneer.  The Bank reserves the right to modify the terms and structure of the 
Foreclosure Sale.  In addition to any rights reserved by the Bank hereby or in the Notice of Foreclosure 
Sale, the Bank reserves the right to add or change any terms or conditions of the Foreclosure Sale, to add 
or withdraw properties and to adjourn or recess the Foreclosure Sale at any time before or during the 
Foreclosure Sale.   

 
6. Disclaimer.  All bidders are invited to inspect the Property and the public records with 

respect to the Property prior to making a bid.  No warranties, guaranties or representations of any kind are 
made, and all warranties are disclaimed with respect to any improvements located on the Property, 
including improvements located underground, the location and/or boundaries of the Property or 
improvements thereon, title to the Property, environmental compliance, or its compliance with any 
applicable restrictive covenants and/or zoning, land use or hazardous waste regulations, laws or 
ordinances.  The buyer shall assume responsibility for any title search, title examination and title 
insurance obtained for buyer.  THE BANK EXPRESSLY AND SPECIFICALLY MAKES NO, AND 
SHALL MAKE NO, REPRESENTATIONS OR WARRANTIES REGARDING HAZARDOUS 
OR TOXIC MATERIALS OR WASTE, AS THOSE TERMS MAY FROM TIME TO TIME BY 
APPLICABLE STATE, LOCAL OR FEDERAL LAWS, STORED OR OTHERWISE LOCATED 
ON THE PROPERTY.  The Bank specifically disclaims, and the buyer acknowledges that the Bank 
shall not be responsible for or obligated now or at any time in the future to, protect, exonerate, defend, 
indemnify, and save buyer or its successors or assigns, harmless from and against any and all loss, 
damage, cost, expense, cleanup or liability, including, without limitation, attorneys’ fees and court costs, 
and including, without limitation, such loss, damage, cost, expense or liability, based on personal injury, 
death, loss or damage to property suffered or incurred by any person or entity, which may arise out of the 
presence of any such hazardous or toxic substance, material or waste on the Property.   

 
7. Risk of Loss.  The risk of loss of all or any part of the Property shall be with the 

Successful Bidder.   
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8. Possession of Property.  The buyer shall only be entitled to possession of the Property 
after consummation of the Closing in accordance with the Purchase and Sale Agreement.  The Property 
may be occupied by third parties at the time of the Foreclosure Sale and the C\closing, and the Property is 
sold subject to any claims such third parties may have to continue possession pursuant to various lease 
agreements or otherwise.   

 
 
9. Conflict with Purchase and Sale Agreement.  In the event of a conflict between these 

Terms and Conditions of Sale and the terms of the Purchase and Sale Agreement executed by the Bank 
and the successful bidder, the Purchase and Sale Agreement shall control.   

 
10. Applicable Law.  The Foreclosure Sale is being conducted subject to, and in accordance 

with the laws of the State of New Hampshire (including the UCC).   



 

 

 

 

 

Memorandum of Foreclosure Sale and Secured 
Party Sale 
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for all of the Property; and 

WHEREAS, subject to the terms and conditions set forth herein, the Bank now wishes to sell to 
the Purchaser, and the Purchaser wishes to purchase from the Bank, all of the Property strictly on an “AS 
IS AND WHERE IS” BASIS, AND WITHOUT ANY REPRESENTATIONS OR WARRANTIES 
(WHETHER EXPRESSED OR IMPLIED) OF ANY KIND (INCLUDING WITHOUT 
LIMITATION, WITHOUT ANY WARRANTY OF HABITABILITY, WARRANTY OF 
MERCHANTABILITY OR WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE) 
MADE BY THE BANK, THE AUCTIONEER OR ANY OTHER PERSON ACTING FOR OR ON 
BEHALF OF THE BANK OR THE AUCTIONEER AND ALL WITHOUT ANY RECOURSE 
WHATSOEVER AGAINST THE BANK, THE AUCTIONEER OR ANY OTHER PERSON 
ACTING FOR OR ON BEHALF OF THE BANK OR THE AUCTIONEER; 

NOW THEREFORE, in consideration of the mutual covenants and agreements contained herein, 
and for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the Bank and the Purchaser hereby agree as follows: 

1. Purchase Price.  The purchase price for the Property is __________________________
and __/100 Dollars ($_____________) (the “Purchase Price”), which is the amount of the bid submitted 
by the Purchaser to the Bank at the Foreclosure Sale.  In accordance with the published terms for the 
Foreclosure Sale, the Purchaser has deposited with the Bank, or its agent, the sum of TWO HUNDRED 
FIFTY THOUSAND AND 00/100 DOLLARS ($250,000.00) (the “Deposit”), receipt of which is hereby 
acknowledged by the Bank.  The remaining balance of the Purchase Price shall be paid in cash, certified 
or bank check, by wire transfer or funds acceptable to the Bank at the Closing. 

2. Title and Deed.  At the Closing, upon payment of the balance of the Purchase Price due
under Paragraph 1 above, the Bank shall convey to the Purchaser (or its assignee): 

(a) title to the Real Property, by executing and delivering to the Purchaser (or its
assignee), a foreclosure deed, substantially in the form attached hereto as Appendix 1, in 
accordance with N.H. RSA 477:31 and 479:26, and  

(b) title to the Personal Property, by executing and delivering to the Purchaser (or its
assignee), by a Bill of Sale and Assignment, substantially in the form attached hereto as 
Appendix 2. 

3. Closing.  The closing for the sale of the Property (the “Closing”) shall occur and be held
at the law offices of Nixon Peabody LLP, 900 Elm Street, Manchester, New Hampshire at 11:00 a.m. 
(prevailing Eastern time) on May 3, 2018 (i.e. fifty-five (55) days after the date hereof) (as such date 
may be extended in writing by mutual agreement of the Bank and the Purchaser, the “Closing Date”).  In 
the event that the Closing Date shall fall on a weekend or legal holiday, then the Closing Date shall be on 
the next business day.  The parties hereto agree that TIME IS OF THE ESSENCE to this Agreement. 

4. Prorations.  There shall be no proration of any expense or income associated with the 
Property.  In particular, and without limitation, there shall be no proration of utility expenses, water 
expenses, fuel expenses, electricity expenses, real estate taxes or any other expense associated with the 
Property, and the Purchaser shall be solely responsible for paying any and all such expenses. 

 



5. Recording Fees and Revenue Stamps. At Closing, the Purchaser shall pay all of the 
revenue stamps assessed under New Hampshire RSA Chapter 78-B. The Purchaser shall pay the fees 
associated with the recording of the foreclosure deed and related documents. 

6. No Warranties and Representations of any Kind.

6.1 By execution hereof, the Purchaser hereby acknowledges that the Real Property 
and other Property are being sold subject to any unpaid real estate taxes and other municipal 
assessments and liens therefor, and all other liens, easements, rights and encumbrances of any and 
every nature, including, without limitation, hazardous waste liens, if any, and the rights of tenants 
in possession, if any, whether or not of record, which may be entitled to priority over the 
mortgage lien and security interests granted to the Bank under the Security Documents. The 
Purchaser also acknowledges that Purchaser shall be responsible for the payment of any debts 
arising out of the aforementioned taxes, liens, easements, rights and encumbrances (the "debts") 
in addition to the Purchase Price set forth in Paragraph 1, above. 

6.2 The Bank is selling to the Purchaser, and the Purchaser is purchasing from the 
Bank all of the Property strictly on an "AS IS AND WHERE IS" BASIS, AND WITHOUT 
ANY REPRESENTATIONS OR WARRANTIES (WHETHER EXPRESSED OR 
IMPLIED) OF ANY KIND (INCLUDING WITHOUT LIMITATION, WITHOUT ANY 
WARRANTY OF HABITABILITY, WARRANTY OF MERCHANTABILITY OR 
WARRANTY OF FITNESS FOR A P  ARTICULAR PURPOSE) MADE BY THE BANK, 
THE AUCTIONEER OR ANY OTHER PERSON ACTING FOR OR ON BEHALF OF 
THE BANK OR THE AUCTIONEER AND ALL WITHOUT ANY RECOURSE 
WHATSOEVER AGAINST THE BANK, THE AUCTIONEER OR ANY OTHER 
PERSON ACTING FOR OR ON BEHALF OF THE BANK OR THE AUCTIONEER. In 
particular, and without limiting the foregoing, the Bank makes and shall make no warranty or 
representation regarding the present or future use or occupation of the Real Property or other 
Property, the subdivision of the Real Property, compliance of the Real Property with any 
easments or other matters of record affecting the Real Property or applicable zoning ordinances, 
building codes, or other applicable laws or regulations, the validity of any permits affecting the 
Real Property, compliance of the Real Property with any permits affecting the Real Property, the 
condition, fitness or structural soundness of the Real Property or other Property, the existence or 
non-existence of hazardous material, lead paint or radon gas at the Real Property, the acreage of 
the Real Property, title to the Real Property, the rent roll of the Real Property, the validity of any 
lease affecting the Real Property or any other matter. The Real Property and all other Property 
shall be conveyed "AS IS", "WHERE IS", and "WITH ALL FAULTS." 
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COMMERCIAL TENANT AT WILL LEASE 
 
1. PARTIES _________________________________________________, a 

_______________________with an address of 
_________________________________, LESSOR, which expression shall 
include its successors and assigns where the context so admits, does hereby 
lease to SMUTTYNOSE BREWING COMPANY, INC., a New Hampshire 
corporation, LESSEE, which expression shall include its successors and 
assigns where the context so admits, and the LESSEE hereby leases on a 
gross basis the Premises described in Section 2 below. 

  
2. PREMISES 105 Towle Farm Road, Hampton, New Hampshire, as more particularly 

described in Exhibit A attached hereto and made a part hereof, together 
with the right to use all of the machinery, goods, inventory, equipment, 
tooling, packaging, furniture and fixtures located therein.   

  
3. TERM 
 

The term of this lease shall be month-to-month, commencing on 
_____________________, 2018 and ending on that day which is thirty (30) 
days after Lessee receives written notice of termination from Lessor. 

  
4. RENT 

 
The LESSEE shall pay to the LESSOR rent during the term of this Lease in 
the amounts and manner as follows:  
 
LESSEE agrees that it shall produce beer for LESSOR during the term of 
this Lease.  LESSOR shall submit specific purchase orders to LESSEE 
indicating the volume and type of product to be produced as well as 
instruction for the delivery of said beer to LESSOR’s customers.  LESSEE 
shall produce LESSOR’s beer in exchange for weekly payment of an 
amount equal to one hundred percent (100%) of LESSEE’s costs, fees and 
expenses associated with and arising directly from LESSEE’s production 
and delivery of the purchased beer such that LESSOR can operate its 
business on a cash flow break-even basis.  The parties hereto agree that the 
amounts paid by LESSOR to LESSEE hereunder for product shall include 
consideration or rent payable by LESSEE to LESSOR under the terms of 
this Lease.   
 
Rent shall be subject to proration in the case of any partial calendar month.  
All rent shall be payable without offset or deduction. 

  
5. SECURITY 

DEPOSIT 
 

LESSOR represents and warrants that it currently holds a security deposit 
in the amount of One Thousand Dollars ($1,000.00) (the “Security 
Deposit”) in connection with this Lease.  LESSOR shall continue to hold 
the Security Deposit as a security for the LESSEE’s performance as herein 
provided.  The Security Deposit shall be refunded to the LESSEE at the end 
of the term this lease, without interest, subject to the LESSEE’s satisfactory 
compliance with the conditions hereof. 

  
6. TAXES The LESSOR shall pay directly to each taxing authority an amount equal to 

the real estate taxes on the land and buildings of which the leased premises 
are a part, which amounts shall be paid within seven (7) days of such real 
estate taxes being due. 
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7. UTILITIES 
 
 
 
 
 

The LESSOR shall pay, as they become due, all bills for electricity and all 
other utilities that are furnished to the leased premises and separately 
metered, and all bills for fuel furnished to a separate tank servicing the 
leased premises.  The LESSOR agrees to provide all other utility service 
and to furnish reasonably hot and cold water and reasonable heat (except to 
the extent that the same are furnished through separately metered utilities 
or separate fuel tanks as set forth above) to the leased premises, all subject 
to interruption due to any accident, to the making of repairs, alterations, or 
improvements, to labor difficulties, to trouble in obtaining fuel, electricity, 
service or supplies from the sources from which they are usually obtained 
for said building, or to any cause beyond the LESSOR’s control, and 
provided that such interruption is not due to the gross negligence or willful 
misconduct of the LESSOR or its agents, employees or contractors. 

  
 LESSOR shall have no obligation to provide utilities or equipment other 

than the utilities and equipment within the premises as of the 
commencement date of this lease.  In the event LESSEE requires additional 
utilities or equipment, the installation and maintenance thereof shall be the 
LESSEE’s sole obligation, provided that such installation shall be subject 
to the prior written consent of the LESSOR. 

  
8. USE OF LEASED 

PREMISES 
The LESSEE shall use the leased premises only for the purpose of a 
restaurant and a commercial brewery (the “Permitted Use”). 

  
9. COMPLIANCE 

WITH LAWS 
The LESSEE acknowledges that no trade or occupation shall be conducted 
in the leased premises or use made thereof which will be unlawful, 
improper, noisy or offensive, or contrary to any law or any municipal by-
law or ordinance in force in the city or town in which the Premises are 
situated.  Without limiting the generality of the foregoing: (i) other than as 
used, stored, generated or disposed of in the ordinary course of conducting 
the Permitted Use, and in compliance with all applicable federal, state and 
local laws governing the use, storage, generation and disposal of Hazardous 
Substances and Materials (defined below), the LESSEE shall not bring or 
permit to be bought or kept in or on the leased premises or elsewhere on the 
LESSOR’s property any hazardous, toxic, inflammable, combustible or 
explosive fluid, material, chemical or substance, including without 
limitation any item defined as hazardous pursuant to Chapter 142 of the 
New Hampshire RSA’s (the “Hazardous Substances and Materials”); and 
(ii) the LESSEE shall be responsible for compliance with requirements 
imposed by the Americans with Disabilities Act relative to the layout of the 
leased premises and any work performed by the LESSEE therein. 

  
10. FIRE INSURANCE The LESSEE shall not permit any use of the leased premises which will 

make voidable any insurance on the property of which the leased premises 
are a part, or on the contents of said property or which shall be contrary to 
any law or regulation from time to time established by the New England 
Fire Insurance Rating Association, or any similar body succeeding to its 
powers.  The LESSOR shall be responsible for all insurance premiums due 
and owing for policies for the Leased Premises. 
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11. MAINTENANCE 
 

A. LESSEE’S 
OBLIGATIONS 

The LESSEE agrees to maintain the leased premises in good and clean 
condition, damage by fire and other casualty only excepted.  LESSOR shall 
be obligated whenever necessary, to maintain, repair and place the roof 
surface, interior and exterior wall surfaces, lights, equipment, building 
systems and plate glass and other glass therein, acknowledging that the 
leased premises are now in good order and the glass whole.  LESSEE shall 
be responsible for cleaning, trash and other refuse disposal expenses.  The 
LESSEE shall not permit the leased premises to be overloaded, damaged, 
stripped, or defaced, nor suffer any waste.  LESSEE shall obtain written 
consent of LESSOR before erecting any sign on the premises.  The removal 
of snow and ice from the sidewalks bordering upon and parking areas 
servicing the leased premises shall be the LESSOR’S responsibility as well. 

  
B. LESSOR’S 

OBLIGATIONS 
The LESSOR agrees to maintain the foundation and interior of the walls 
and roof structure of the building of which the Leased Premises are a part 
in the same condition as it is at the commencement of the term or as it may 
be put in during the term of this lease, reasonable wear and tear, damage by 
fire and other casualty only excepted, unless such maintenance is required 
because of the LESSEE or those for whose conduct the LESSEE is legally 
responsible. 

  
12. ALTERATIONS – 

ADDITIONS 
The LESSEE shall not make structural alterations or additions to the leased 
premises, but may make non-structural alterations provided the LESSOR 
consents thereto in writing, which consent shall not be unreasonably 
withheld or delayed.  All such allowed alterations shall be at LESSEE’s 
expense and shall be in quality at least equal to the present construction.  
LESSEE shall not permit any mechanics’ liens, or similar liens, to remain 
upon the leased premises for labor and material furnished to LESSEE or 
claimed to have been furnished to LESSEE in connection with work of any 
character performed or claimed to have been performed at the direction of 
LESSEE and shall cause any such lien to be released of record forthwith 
without cost to LESSOR.  Any alterations or improvements made by the 
LESSEE shall become the property of the LESSOR at the termination of 
occupancy as provided herein. 

  
13. ASSIGNMENT – 

SUBLEASING 
The LESSEE shall not assign or sublet the whole or any part of the leased 
premises without LESSOR’s prior written consent, which consent shall not 
be reasonably withheld or delayed.  Notwithstanding such consent, 
LESSEE shall remain liable to LESSOR for the payment of all rent and for 
the full performance of the covenants and conditions of this lease. 

  
14. SUBORDINATION This lease shall be subject and subordinate to any and all mortgages, deeds 

of trust and other instruments in the nature of a mortgage, now or at any 
time hereafter, a lien or liens on the property of which the leased premises 
are a part and the LESSEE shall, within ten (10) days of written request, 
promptly execute and deliver such written instruments as shall be necessary 
to show the subordination of this lease to said mortgages, deeds of trust or 
other such instruments in the nature of a mortgage, provided that such 
mortgagee(s) deliver(s) to LESSEE a non-disturbance agreement permitting 
the LESSEE to remain in possession of the leased premises after 
foreclosure of the same, so long as LESSEE is not in default of the Lease 
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beyond any applicable cure period. 
  
15. LESSOR’S 

ACCESS 
The LESSOR or agents of the LESSOR may, at reasonable times, enter to 
view the leased premises and may remove placards and signs not approved 
and affixed as herein provided, and make repairs and alterations as 
LESSOR and/or its agents, employees or contractors should elect to do and 
may show the leased premises to others, and at any time within three (3) 
months before the expiration of the term, may affix to any suitable part of 
the leased premises a notice for letting or selling the leased premises or 
property of which the leased premises are a part and keep the same so 
affixed without hindrance of molestation. 

  
16. INDEMNIFICATION 

AND LIABILITY 
The LESSEE shall save the LESSOR harmless from all loss and damage 
occasioned by anything occurring on the Leased Premises unless caused by 
the negligence or misconduct of the LESSOR, and from all loss and 
damage wherever occurring occasioned by any omission, fault, neglect or 
other misconduct of the LESSEE.   

  
17. LESSEE’S 

LIABILITY 
INSURANCE 
 

The LESSEE shall maintain with respect to the Leased Premises and the 
property of which the Leased Premises are a part comprehensive public 
liability insurance in the amount of $1,000,000 with property damage 
insurance in limits of $500,000 in responsible companies qualified to do 
business in New Hampshire and in good standing therein insuring the 
LESSOR as well as LESSEE against injury to persons or damage to 
property as provided.  The LESSEE shall deposit with the LESSOR 
certificates for such insurance at or prior to the commencement of the term, 
and thereafter within thirty (30) days prior to the expiration of any such 
policies.  All such insurance certificates shall provide that such policies 
shall not be canceled without at least ten (10) days prior written notice to 
each assured named therein.  LESSOR shall be responsible for the payment 
of all premiums due and owing for said policies.   

  
18. FIRE, CASUALTY– 

EMINENT 
DOMAIN 

Should a substantial portion of the leased premises or of the property of 
which they are a part, be substantially damaged by fire or other casualty, or 
be taken by eminent domain, the LESSOR may elect to terminate this lease.  
When such fire, casualty, or taking renders the leased premises 
substantially unsuitable for their intended use, a just and proportionate 
abatement of rent shall be made, and the LESSEE may elect to terminate 
this lease if: 
 
 (a) The LESSOR fails to give written notice within thirty (30) days of 

intention to restore leased premises, or 
 

 (b) The LESSOR fails to restore the leased premises to a condition 
substantially suitable for their intended use within ninety (90) days 
of said fire, casualty or taking. 
 

The LESSOR reserves, and the LESSEE grants to the LESSOR, all rights 
which the LESSEE may have for damages or injury to the leased premises 
for any taking by eminent domain, except for damage to the LESSEE’s 
fixtures, property, or equipment, if any. 
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19. DEFAULT AND 

BANKRUPTCY  
 

The occurrence of any of the following shall constitute an Event of Default: 
 
 (a) The LESSEE shall default in the payment of any installment of 

rent or other sum herein specified and such default shall continue 
for ten (10) days after written notice thereof; or 
 

 (b) The LESSEE shall default in the observance or performance of any 
other of the LESSEE’s covenants, agreements, or obligations 
hereunder and such default shall not be corrected within thirty (30) 
days after written notice thereof or, it the same cannot be corrected 
within thirty (30) days, then within a reasonable time thereafter, 
provided LESSEE is diligently pursuing such cure; or 
 

 (c) The LESSEE shall be declared bankrupt or insolvent according to 
law, or, if any assignment shall be made of LESSEE’s property for 
the benefit of creditors. 

 
Upon the occurrence of an Event of Default, the LESSOR shall have the 
right, while such default continues, to re-enter and take complete 
possession of the leased premises, to declare the term of this lease ended, 
and remove the LESSEE’s effects, without prejudice to any remedies which 
might be otherwise used for arrears of rent or other default.  The LESSEE 
shall indemnify the LESSOR against all loss of rent and other payments 
which the LESSOR may incur by reason of such termination during the 
residue of the term subject to any duty LESSOR may have to mitigate 
damages.  If the LESSEE shall default, after reasonable notice thereof, in 
the observance or performance of any conditions or covenants on 
LESSEE’s part to be observed or performed under or by virtue of any of the 
provisions in any Section of this lease, the LESSOR, without being under 
any obligation to do so and without thereby waiving such default, may 
remedy such default for the account and at the expense of the LESSEE.  If 
the LESSOR makes any expenditures or incurs any obligations for the 
payment of money in connection therewith, including but not limited to, 
reasonable attorney’s fees in instituting, prosecuting or defending any 
action or proceeding, such sums paid or obligations insured, with interest at 
the rate of nine (9) per cent per annum and costs, shall be paid to the 
LESSOR by the LESSEE as additional rent. 

  
20. NOTICE 

 
Any notice from the LESSOR to the LESSEE relating to the leased 
premises or to the occupancy thereof, shall be deemed duly served, if left at 
the leased premises addressed to the LESSEE, or if mailed to the leased 
premises, registered or certified mail, return receipt requested, postage 
prepaid, addressed to the LESSEE.  Any notice from the LESSEE to the 
LESSOR relating to the leased premises or to the occupancy thereof, shall 
be deemed duly served, if mailed to the LESSOR by registered or certified 
mail, return receipt, postage prepaid, addressed to the LESSOR at such 
address as the LESSOR may from time advise in writing.  All rent notices 
shall be paid and sent to the LESSOR at ___________________, 
____________________, ____________________. 
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21. SURRENDER The LESSEE shall at the expiration or other termination of this lease 

remove all LESSEE’s goods and effects from the leased premises 
(including, without hereby limiting the generality of the foregoing, all signs 
and lettering affixed or painted by the LESSEE, either inside or outside the 
leased premises).  LESSEE shall deliver to the LESSOR the leased 
premises and all keys, locks thereto, and other fixtures connected therewith 
and all alterations and additions made to or upon the leased premises, in 
good condition, damaged by fire or other casualty only excepted.  In the 
event of the LESSEE’s failure to remove any of LESSEE’s property from 
the premises, LESSOR is hereby authorized, without liability to LESSEE 
for loss or damage thereto, and at the sole risk of LESSEE, to remove and 
store any of the property at LESSEE’s expense, or to retain same under 
LESSOR’s control or to sell at public or private sale, without notice any or 
all of the property not so removed and to apply the net proceeds of such 
sale to the payment of any sum due hereunder, or to destroy such property. 

  
22. BROKERAGE 

 
The LESSEE and LESSOR each warrant and represent to the other that it 
has dealt with no broker entitled to claim a commission in connection with 
this transaction and shall indemnify the LESSOR from and against any such 
claim, including without limitation reasonable attorneys’ fees incurred by 
the other in connection therewith. 

  
23. CONDITION OF 

PREMISES 
Except as may be otherwise expressly set forth herein, the LESSEE shall 
accept the leased premises “as is” in their condition as of the 
commencement of the term of this lease, and the LESSOR shall be 
obligated to perform no work whatsoever in order to prepare the leased 
premises for occupancy by the LESSEE. 

  
24. FORCE MAJEURE In the event that the LESSOR is prevented or delayed from making any 

repairs or performing any other covenant hereunder by reason of any cause 
reasonably beyond the control of the LESSOR, the LESSOR shall not be 
liable to the LESSEE therefor nor, except as expressly otherwise provided 
in case of casualty or taking, shall the LESSEE be entitled to any abatement 
or reduction of rent by reason thereof, nor shall the same give rise to a 
claim by the LESSEE that such failure constitutes actual or constructive 
eviction from the leased premises or any part thereof. 

  
25. LATE CHARGE If rent or any other sum payable hereunder remains outstanding for a period 

of ten (10) days, the LESSEE shall pay to the LESSOR a late charge equal 
to one and one-half percent (1.5%) of the amount due for each month or 
portion thereof during which the arrearage continues. 

  
26. LIABILITY OF 

OWNER 
No owner of the property of which the leased premises are a part shall be 
liable hereunder except for breaches of the LESSOR’s obligations 
occurring during the period of such ownership.  The obligations of the 
LESSOR shall be binding upon the LESSOR’s interest in said property, but 
not upon other assets of the LESSOR, and no individual partner, agent, 
trustee, stockholder, officer, director, employee or beneficiary of the 
LESSOR shall be personally liable for performance of the LESSOR’s 
obligations hereunder. 
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27. OTHER 

PROVISIONS 
LESSEE does hereby represent and warrant to LESSOR that it currently 
holds each and every state and federal license, permit and approval required 
by law for the LESSEE to hold in order to manufacture, produce and 
distribute beer containing alcohol in all of the states where LESSOR does 
business, and that all of the required fees, taxes, assessment and charges 
due and owing by LESSEE for said licenses have been pain in full. 

 
 
IN WITNESS WHEREOF, the said parties hereunto set their hands and seals this __________ day 
of _____________________, 2018. 
 
 
 
LESSEE: LESSOR: 
SMUTTYNOSE BREWING COMPANY, 
INC. 

 
 

  
  
By:       
Name:  Peter Egelston 
Title:    President 

By:        
Name:  
Title:     
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EXHIBIT A 

A certain plot of land with buildings thereon, situated in the Town of Hampton, Rockingham County, New 
Hampshire, bounded and described as follows: 

Beginning at an iron rod set on the northerly sideline of Towle Farm Road, at the southwesterly corner of the 
lot herein conveyed, said lot being shown as "Proposed Lot 2" on a plan entitled, "SI - Subdivision Plan, Tax 
Map 122 - Lot I for Smutrynose Brewery, land of Gregory & Jennifer Sancoff, 105 Towle Farm Road, 
Town of Hampton, State of New Hampshire," dated December 2007, Revised to 5/13/08, by Ambit 
Engineering, Inc.; 

thence running North 18° 10' 10" West a distance of one hundred sixty one and eighty two hundredths (161.82) 
feet along land of the grantor to an iron rod set; 

thence turning and running North 69° 07' 37" West a distance of two hundred twenty nine and sixty hundredths 
(229.60) feet along land of the grantor to an iron rod set at land now or formerly of Asset Title Holding, Inc.; 

thence turning and running North 00° 18'20" West a distance of three hundred forty seven and twenty seven 
hundredths (347.27) feet to a stonewall; 

thence turning and running North 80° 12' 50" East a distance of one hundred ten and zero hundredths (110.00) 
feet along a stonewall; 

thence turning and running North 78° 50' 29" East a distance of seven hundred eighty nine and nine hundredths 
(789.09) feet to a drill hole; 

thence turning and running South 26° 34' 44" East a distance of seven hundred seventeen and eleven hundredths 
(717.11) feet to an iron rod on the northerly side of Towle Farm Road; 

thence turning and running South 88° 22' 35" West a distance of one hundred eighty and twenty seven hundredths 
(180.27) feet along the northerly sideline of Towle Farm Road to a NH highway bound; 

thence turning and running along the northerly sideline of Towle Farm Road South 85° 24' 51" West a distance of three 
hundred eighty and fifty three hundredths (380.53) feet to a NH highway bound; and 
thence turning and running South 78° 24' 18" West a distance of three hundred eighty four and ninety three 
hundredths (384.93) feet along the northerly sideline of Towle Farm Road to an iron rod and the point of beginning. 
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[FORM OF  
BILL OF SALE AND ASSIGNMENT] 

 
BILL OF SALE AND ASSIGNMENT 

 
This BILL OF SALE AND ASSIGNMENT (the “Bill of Sale and Assignment”) is made as of 

May 3, 2018, by THE PROVIDENT BANK, a Massachusetts savings bank (the “Bank”) in favor of 
______________________________, a __________________________________ (the “Purchaser”). 

Reference is hereby made to the following (collectively, the “Security Documents”):  (a) a 
certain Commercial Mortgage, Security Agreement and Assignment of Lease and Rents dated as of 
August 3, 2012 (as the same may have been amended, restated, modified or supplemented, from  time to 
time, the “Mortgage”), from SUSTAINABLE ALES, LLC, a New Hampshire limited liability company 
(“Sustainable Ales”) to the Bank, which was recorded with the Rockingham County Registry of Deeds, 
in Book 5343, at Page 0001, and which relates to, among other things, certain real estate of Sustainable 
Ales, together with the building and all of the other improvements thereon, located at 105 Towle Farm 
Road in the Town of Hampton, Rockingham County, New Hampshire, all as more particularly described 
therein (collectively, the “Real Property”); and (b) a certain Loan and Security Agreement, dated as of 
May 11, 2005 (as the same may have been amended, restated, modified or supplemented, from time to 
time, the “Loan and Security Agreement”), by and between the Bank and SMUTTYNOSE BREWING 
COMPANY, INC., a New Hampshire corporation (“Smuttynose”) (Sustainable Ales and Smuttynose are 
hereinafter sometimes referred to collectively as the “Borrowers”).  All capitalized terms not defined in 
this Bill of Sale but defined in the Security Documents shall have the meanings given to such terms in the 
Security Documents. 

 
In consideration of  _____________________________ AND 00/100 DOLLARS 

($________________________) (the “Purchase Price”) paid by the Purchaser to the Bank, the receipt of 
which are hereby acknowledged by the Bank, and in accordance with the powers conferred upon the Bank 
under the Security Documents as well as at law (including, without limitation, the Uniform Commercial 
Code as enacted and in effect in the State of New Hampshire (the “UCC”)) and in equity, the Bank 
hereby transfers, assigns, grants and conveys unto the Purchaser all of the assets and personal property of 
the Borrowers which are listed and described in Schedule 1 attached hereto and incorporated herein by 
reference (collectively, the “Personal Property”), ALL ON AN “AS IS AND WHERE IS” BASIS, 
AND WITHOUT ANY REPRESENTATIONS OR WARRANTIES (WHETHER EXPRESSED OR 
IMPLIED) OF ANY KIND (INCLUDING WITHOUT LIMITATION, WITHOUT ANY WARRANTY 
OF HABITABILITY, WARRANTY OF MERCHANTABILITY OR WARRANTY OF FITNESS FOR 
A PARTICULAR PURPOSE) MADE BY THE BANK, JAMES R. ST. JEAN AUCTIONEERS (THE 
“AUCTIONEER”) OR ANY OTHER PERSON ACTING FOR OR ON BEHALF OF THE BANK OR 
THE AUCTIONEER AND ALL WITHOUT ANY RECOURSE WHATSOEVER AGAINST THE 
BANK, THE AUCTIONEER OR ANY OTHER PERSON ACTING FOR OR ON BEHALF OF THE 
BANK OR THE AUCTIONEER 

In addition to the Purchase Price, the Purchaser shall pay all sales, use and other taxes and 
assessments (federal, state or otherwise), however designated, which are levied or imposed by reason of 
the transaction contemplated herein (other than taxes charged upon or by reference to the overall net 
income or profits of the Bank). 

[THE REMAINDER OF THIS PAGE IS LEFT BLANK INTENTIONALLY] 
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[Bill of Sale and Assignment – Signature Page] 
 

IN WITNESS WHEREOF, the undersigned has executed this Bill of Sale and Assignment as an 
instrument effective as of the date first written above. 

          
      THE PROVIDENT BANK 

 

      By: ______________________________________ 
           Name: 
           Title: 
            Its duly authorized officer 
              

STATE OF NEW HAMPSHIRE 

Hillsborough County, ss.          

On this ___ day of May, 2018, before me, the undersigned notary public, personally appeared 
_______________________________, as ___________________________________ of The Provident 
Bank, proved to me through satisfactory evidence of identification which was his/her driver’s license, to 
be the person whose name is on the foregoing Bill of Sale and Assignment, and acknowledged to me that 
he/she signed it voluntarily, for and on behalf The Provident Bank, for its stated purpose. 

 
       
Notary Public 
My commission expires: 
[AFFIX NOTARIAL SEAL] 

 
 

THE FOREGOING  
BILL OF SALE AND ASSIGNMENT 
IS HEREBY ACCEPTED BY THE UNDERSIGNED: 
 
[NAME OF PURCHASER] 

 

By: _________________________________________ 
       Name: 
       Title: 
 Its duly authorized officer
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Schedule 1 

DESCRIPTION  
OF 

PERSONAL PROPERTY 

As used in this Bill of Sale and Assignment, the term “Personal Property” means and includes 
the following:  

(a) all personal property of Sustainable Ales constituting fixtures (as defined in the 
UCC), now or hereafter thereon located at the Real Property, together with: (i) all rights now or 
hereafter existing, belonging, pertaining or appurtenant thereto; (ii) the following categories of 
assets as defined in the UCC: goods (including inventory, equipment and any accessions thereto), 
instruments (including promissory notes), documents, accounts (including health-care insurance 
receivables), chattel paper (whether tangible or electronic), deposit accounts, letter-of-credit 
rights (whether or not the letter of credit is evidenced by a writing), commercial tort claims, 
securities and all other investment property, general intangibles (including payment intangibles 
and software), supporting obligations and any and all proceeds of any thereof, whether now 
owned or hereafter acquired, that are located on or used in connection with, or that arise in whole 
or in part out of the use by Sustainable Ales of or business conducted on or respecting, the Real 
Property and any substitutions, replacements, accessions and proceeds of any of the foregoing; 
(iii) all judgments, awards of damages and settlements hereafter made as a result or in lieu of any 
Taking (as defined in the Mortgage), (iv) all of the rights and benefits of Sustainable Ales under 
any present or future leases and agreements relating to the Real Property, including, without 
limitation, rents, issues and profits, or the use or occupancy thereof together with any extensions 
and renewals thereof, specifically excluding all duties or obligations of the Mortgage of any kind 
arising thereunder; and (v) all contracts, permits and licenses respecting the use, operation or 
maintenance of the Real Property;  

 
(b) the following personal property of Smuttynose: (i) the following equipment: (A) 

35 Ton Carrier Chill wit pump package piped into existing tank, 85 GMP with 3 inch S & R 
piping from chiller tank, (B) 12” wide Four-Roller Mill, (C) two (2) 50 Barrel Fermentation 
Vessels, serial #s 0411-FV01 and 0411-FV02 and (D) Labeler; (ii) all accounts, accounts 
receivable, instruments, documents, chattel paper, payment intangibles of Smuttynose and all 
other debts, obligations and liabilities in whatever form owing to Smuttynose from any Person (as 
defined in the Loan and Security Agreement) for goods sold by it or for services rendered by it, or 
however otherwise established or created, all supporting obligations with respect thereto, all right, 
title and interest of Smuttynose in the goods or services which gave rise thereto, including rights 
to reclamation and stoppage in transit and all rights of any unpaid seller of goods or services; 
whether any of the foregoing be now existing or hereafter arising, now or hereafter received by or 
owing or belonging to Smuttynose; and (iii) all of the present and future right, title and interest of 
Smuttynose in and to any and all of the personal property of Smuttynose, whether such property 
is now existing or hereafter created, acquired or arising and wherever located from time to time, 
including without limitation: (A) accounts; (B) chattel paper; (C) goods; (D) inventory; (E) 
equipment; (F) farm products; (G) instruments; (H) investment property; (I) documents; (J) 
commercial tort claims; (K) deposit accounts; (L) letter-of-credit rights; (M) general intangibles; 
(N) supporting obligations; and (O) proceeds and products;  

 
   (c)  the following trademarks of Smuttynose which are registered with the United 
States Patent and Trademark Office: 



4833-0545-5450.1 
 

3 
 

Trademark Serial 
No. 

Application 
Date 

Registration 
No. 

Date of 
Registration 

MAKE MINE A SMUTTY 74/6975
27 

07/05/1995 1988423 07/23/1996 

OLD BROWN DOG ALE 74/6983
88 

07/05/1995 1993077 08/13/1996 

SHOALS PALE ALE 74/6983
89 

07/05/1995 1991147 08/06/1996 

SMUTTLABS ARTIS SCIENTIA 
TECHNICAE (and Design):  

 

86/0689
62 

09/19/2013 4664587 12/30/2014 

SMUTTYNOSE BREWING 
COMPANY 

74/6983
86 

07/05/1995 1991146 08/06/1996 

 

75/4764
71 

04/29/1998 2224437 02/16/1999 

 
  (d)  the following trademark of Smuttynose which is registered with the State of New 
Hampshire: 
 

Trademark Application No. Registration No. Date of 
Registration 

PORTSMOUTH LAGER 46801242 NH 292250 04/28/1998 
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Data Room Access 
 

 



DATA ROOM ACCESS 

 

An online data room has been established to house pertinent documents related 
the Public Auction of Smuttynose Brewery Company, Inc. and Sustainable Ales, 
LLC. To access this data room a Non-Disclosure Agreement must be executed and 
returned to James R St Jean Auctioneers.  As soon as the signed agreement is 
received by the auctioneer, a link to the data room will be provided via email.   

To receive the Non-Disclosure Agreement please contact our office by calling 603-
734-4348 or email: support@jsjauctions.com. 
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